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Scotland Against Spin comments on Draft DPEA Guidance Note 23a.

· The purpose of GN23a appears to be to improve and streamline document submissions for public inquiries from all parties in order to speed up decision making and allow DPEA to attain government imposed efficiency targets.
Whilst the intention to improve DPEA efficiency is honourable, other recent legislative amendments probably make these changes redundant as far as renewable generation and network transmission wayleaves public inquiries are concerned. 
Despite significant public contribution and opinion to the UK Government Electricity Act 1989 consultation in December 2024, which provided a clear majority in favour of maintaining the status quo in Scotland for an automatic Public Inquiry (PLI) triggered if a Local Authority objects to a s.36 or s.37 application, amendments to this Act have disregarded this overwhelming democratic representation. The Act’s amendments are being hastily pushed through to speed up awarding consent for renewable generators and transmission installations to remove the delaying influence of local communities and/or statutory authorities by removing (amongst other measures) ‘automatic’ public inquiries. Lack of such an Inquiry will occur even in the very unusual event that an objection is raised by a statutory Local Authority . Instead, the decision as to whether a PLI will be held at all will rest usually with a single, unelected, Scottish Government appointed Reporter. 
As amendments to the Electricity Act will apply immediately once Royal assent has been obtained, even to existing applications,  the number of complex PLIs  (and Hearings) will be instantly reduced, reducing DPEA workload and allowing targets to be met even before the introduction of the proposed GN23a. 
Until the recent short term let legislation introduced by the Scottish Government and the increase in wayleave appeals resulting from Net Zero ambition and s.37 transmission grid expansion, DPEA statistics confirm that s.36 windfarm Public Inquiries formed the majority of Public Inquiries for the DPEA over many years.
Thus the aim of the unopposed amendment to the Electricity Act outlined above was, in particular, to remove consenting delays attributed to public, third party objection (the perceived NIMBYs), facilitating the faster award of consent by the Scottish Government for projects subject to the Electricity Act 1989, regardless of any efficiency measures resulting from introduction of GN23a.
Therefore, when auditing any improvement in efficiency by DPEA as a consequence of introducing GN23a, the direct effect of this amended UK Electricity Act legislation should be considered.

· “Following the pre-examination meeting, the applicant must liaise with the council and interested parties to finalise the hyperlinked list of Foundation Documents”
This assumes the applicant has the contact details of third parties. Under GDPR, this will require publication of privacy measures and permission  from each third party before the commercial developer is allowed to use third party personal contact details.
It is not a given that consent will be given in view of previous privacy data breaches by some windfarm/solar installation developers. It would be more appropriate for DPEA to hold and be responsible for third party contact details.

· The PEM usually determines the scope of topics and determines whether a PLI and/or Hearing would be most appropriate.
Our experience is that third parties/the public are usually considered to be of secondary or minimal importance in determining the scope of topics, the type of examination and subsequent examination timetable.
It is not clear where the PEM fits into the timetable in Appendix 1, but this information is critical if, by week 20, all Hearing or Inquiry statements with referenced and hyperlinked supporting documents are expected to be submitted.
Third parties often have full time jobs as well as being part of a local, potentially adversely affected host community. They are unlikely to have any planning knowledge or experience of PLIs. They may not be able to afford representation which would assist in writing the relevant statements with referenced supporting documents, particularly if there is a reduced time scale. They will almost certainly be unable to source and commission their own expert environmental consultant reports in a reduced timeframe.
There should be a minimum stated timeframe from PEM to submitting hearing/inquiry statements.
Existing DPEA guidance for attending Public Inquiries and Hearings, designed to help the public, will also need major revision before or at the same time GN23a is introduced.

· “By week 20. The hearing and/or inquiry statements must include hyperlinks to the relevant Foundation Documents and list all other Supporting Documents that will be relied on or referred to in evidence.
All Supporting Documents must be submitted with the hearing and/or inquiry statements.”(underlining added)
It is very unlikely that public third parties will know how to create and include hyperlinks in their Inquiry/Hearing statements, particularly if their supporting documents are not already in the Foundation list.
Together with some other proposed changes, this will disenfranchise third parties and local communities still further from examination procedures which patently favour the applicant and local authorities.
Scotland Against Spin(SAS) has been actively involved in trying to ensure more equality and help for individuals and communities involved in the planning process, including attempting to liaise with DPEA. SAS has had a petition with the Scottish Government for over four years (PE1864: Increase the ability of communities to influence planning decisions for onshore windfarms). Some of the comments in the last submission to the Petition Committee are pertinent to this response to DPEA: pe1864_eeeeee.pdf

It is not clear how all parties will be able to incorporate  hyperlinks of supporting documents in their inquiry statements if these are additional documents by the applicant or local authority which are not available with hyperlinks to third parties at the time that an Inquiry or Hearing statement is written. ( E.g. This is particularly the case when an applicant submits further or amended environmental information at a later date than the foundation documents)

· “All Supporting Documents must be submitted at the same time as the hearing and/or inquiry statements. This will enable the supporting documents to be put on the case file. Once added the applicant can then add the remaining hyperlinks to the Supporting Documents section of the documents list to finalise it. The finalised list including all hyperlinks will then be uploaded to the file so that all parties can reference it.” (emphasis added)
This is not clear. (see also previous response above)
 Participants are expected to provide hyperlinks to supporting documents submitted at the same time as their Inquiry/Hearing statements. Responsibility for adding third party documents and related hyperlinks from inquiry/hearing statements to the document list has now been made the responsibility of the applicant. Will it be the responsibility of the applicant to ensure that the submitted hyperlinks of third party documents are correct and functional with respect to the document in question? 

· “If a party attempts to lodge documents once the documents list is finalised [week 24] as set out above, the reporter will require that party to justify why it was not submitted on time and why it is essential to introduce it at this late stage. The reporter will seek the views of other parties before deciding whether to allow it.”  
DPEA GN 24 sets out that the Reporter should be informed of material information, particularly changes to planning policy or legislation, at any time prior to a decision being issued; parties should not assume that a Reporter is aware of all pertinent legislation or updated Government policies.: 
“This is especially important where there is a clearly material change, whether to the facts or in policy/guidance, in the course of an appeal. Just as DPEA, as a matter of good faith, would expect parties to correct errors in matters put to them as quickly as possible after the error is uncovered, failing to disclose such clearly material changes, where known (thus leaving reporters knowingly labouring under mistaken understandings of the facts or policy position) may be treated as unacceptable conduct.”(DPEA GN24)

 GN24 would seem to be sensible and responsible guidance. 
This draft GN 23a would seem to revoke the GN24 guidance in the pursuit of speed rather than the accuracy of Decision making. 
To improve efficiency and reduce delay, the Reporter should  be seen to take more control of process and procedure and apply the Rules and guidance that already exist. It should be the Reporter’s responsibility to determine whether to accept a late submission and the accompanying  reason for late submission of a document based on the relevance of that document and relevant circumstances (eg certified illness or bereavement causing delay in submission or recent Court Decision or change in legislation) although other parties should be notified of the Reporter’s decision to accept a late submission.
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