Draft DPEA Guidance Note

Community hearings

	Each case is unique and must be considered on its merits. It is for the person appointed to determine the case to satisfy themself that the application of the practice contained in this note is appropriate to the circumstances of the case. A reporter who intends to depart from the guidance should advise the Duty Principal Reporter so issues emerging can be considered for future case work.

	Relating to:
	This note relates to cases progressed under Sections 36 and 37 of the Electricity Act 1989 where Scottish Ministers cause a Public Local Inquiry to be held, and where there is also a significant amount of community interest in the proposal.

It may also be applicable to cases progressed under the Town and Country Planning (Scotland) Act 1997 and other legislation where there is a significant amount of community interest and where the reporter considers that a hearing is required.

	Background/
legislative and policy framework
	If a planning authority objects to a section 36 or section 37 application within the statutory time period, and its objection is not withdrawn, Scottish Ministers must cause a public inquiry to be held and the application will be passed to DPEA. However, a public inquiry is not required where the Scottish Ministers propose to grant the application subject to modifications or conditions that will give effect to the planning authority’s objection. 

Where the planning authority has not objected but other parties have, Scottish Ministers will consider those objections together with all other material considerations and determine, at their own discretion, whether a public inquiry should be held.

In the event that a public inquiry is to be held in the above circumstances (and in other types of casework where a hearing is to be held) DPEA will usually write to all of those who have made representations and consultation responses and ask them if they wish to participate in the further proceedings. All those who respond in the positive are treated as being ‘opted-in’ to the further procedures. 

The reporter will then usually hold a pre-examination meeting to discuss the further procedures to be adopted to ensure the case can be conducted in an efficient yet inclusive manner. The discussions at the pre-examination meeting as to which procedures are to be adopted will be informed by the views expressed by all parties at the meeting, and by any position statements which the applicant (or appellant) and statutory consultees may have been asked to submit in advance. The reporter will issue an agenda for the pre-examination meeting containing their provisional views on the procedures to be adopted, but the final decision on these will be made by the reporter having heard parties’ views at the pre-examination meeting.

The choice of procedures which are open to the reporter are:
· No further procedure
· Further written submissions
· Hearing sessions
· Inquiry sessions with formal cross-examination
· Site inspections

A mixture of some or all of the above procedures will often be required.

In the past, it has been DPEA’s experience that community members and representatives coming together to present their evidence can be beneficial. This is not essential. But it can allow for the sharing of workload and for those people most comfortable in speaking in public to do so on behalf of others. Collaboration like this can also result in a higher quality of evidence, and can reduce repetition. Therefore the reporter should explore at the pre-examination meeting the potential for community members to collaborate and join together in presenting their statements.

Some community members who wish to participate in the process can find an inquiry session with formal cross-examination, or a round-table hearing (often with technical experts and lawyers participating) to be intimidating. Inquiry sessions and hearing sessions also usually impose requirements on the exchange of position statements, hearing statements, documents and other evidence which some community members have found to be complex and burdensome given the nature of the evidence they want to contribute..

Another approach is a ‘community hearing’. This can be useful when there are a number of local community members who wish to express their views on a proposal, but in a less formal setting than the normally structured discussion of a hearing or inquiry session. In such ‘community hearings’, local community members are given the chance to speak in turn. The applicant may be given a more limited opportunity to ask questions or to make points of clarification.

This guidance note explains DPEA’s intended approach to the use of these community hearing sessions.


	DPEA Practice
	If a community hearing is being considered, the reporter will listen carefully to views expressed at the pre-examination meeting about how this would be best conducted. Since this type of hearing is proposed to better facilitate community engagement in the process, the views expressed on this by community members and community representatives are likely to carry considerable weight, subject of course to the overall processing of the case remaining fair and robust.

The overall aim is to keep the process relatively informal and straightforward for community members, whilst ensuring that it remains fair to all participants. The reporter’s note of the pre-examination meeting will confirm all these arrangements.

Agenda
The reporter will prepare a written agenda/running-order for the hearing, or will ask the community group to do so. This will be  distributed in advance to all those participating. 

Hearing statements
Each community participant will require to submit a written statement of their evidence in advance. This should be based on their initial representations, and should not raise new grounds of objection or new matters. These will be circulated to the applicant and to the other participants. The reporter should set a time or a word limit for the hearing statements to ensure that there is sufficient time for everyone to participate who wants to. Other documents should not normally be attached to the hearing statements.

Time and place
Views should be sought at the pre-examination meeting. A decision will have to made as to whether the hearing is held virtually (by video-conference) or in person (usually at a local hall or other suitable venue). For some linear projects (for example very long electricity lines) more than one venue (and therefore more than one hearing) may be required. Most DPEA events are held during working hours but, for some community members, an early evening meeting may suit best. In reaching a final decision about time and venue, the views of the community are likely to carry considerable weight, since this type of hearing is specifically designed to facilitate community involvement.

Procedure at the hearing
Each participant will read their statement, or extracts from it. Questions may be put to the applicant, through the reporter. The reporter may also have questions for the participants, based on their evidence.


The role of the applicant
The applicant should be invited to attend the hearing. In the past, most applicants have attended only as observer. However, the role of the applicant in such a hearing may be something which merits discussion at the pre-hearing meeting. The main point of a community hearing is so that community representatives can make their statements in a less formal and, for some, less intimidating setting. Community members might be put off by the ability of the applicant to ask questions. On the other hand, a limited ability for the applicant to ask questions through the reporter or to clarify certain points may give the reporter more confidence that the evidence from community members has been subject to an appropriate level of scrutiny.

After the hearing
There would not normally be a requirement for follow-up procedures. The written statements and what is said at the hearing will be considered by the reporter and will inform their report to Ministers.
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